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O’Neill, J. November         , 1997

MEMORANDUM

I. The Parties

Plaintiff Mary Buck was incapable of taking care of herself from 1986, when she suffered

astroke,until thetimeof herdeathearlierthisyearat theageof eighty-four.  On September 6, 1991

BuckwasinvoluntarilycommittedtoanursinghomebydefendantPennsylvaniaCorporationfor the

Aging (“PCA”).  Until 1991 she lived with her son and primary caretaker, Edward Schaffren, who

is an individual plaintiff and a plaintiff in his capacity as executor of Buck’s estate.

ThePennsylvaniaDepartmentof theAgingisthestateagencyresponsiblefor administration

of programs fortheolderadults,includingtheexpenditureof fundsgrantedpursuantto theOlder

AmericansAct, 42U.S.C.§ 3001etseq.(“OAA”) andtheOlderAdultsProtectiveServicesAct, 35

P.S.§10211etseq.(“OAPSA”). Departmentof Agingprogramsareadministeredonthelocallevel

by fifty-two areaagencies.  The Secretary of the Department of Aging, defendant Richard Browdie

is sued in his official capacity.

DefendantPhiladelphiaCorporationfor Aging(“PCA”) isaprivatenon-profitPennsylvania

corporationwhich administersOAA andOAPSA programs under thedirectionof theDepartment



1 The facts are set forth as alleged in the Complaint.
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of Aging astheareaagencyfor Philadelphia.  Defendants Renee Van Keekem and Sanford Pfeffer

are PCA attorneys who represented PCA in proceedings involving plaintiffs.

DefendantSenior Citizen Judicare Project (“Judicare”) is a non-profit Pennsylvania

corporationwhichcontractswith PCAtoprovidelegalrepresentationtopersonsagainstwhomPCA

file petitions for involuntary protective services under the OAPSA.  Judicare represented Buck in

proceedingsagainstthePCA.  Defendant Mary A. Scherf is an attorney and employee ofJudicare

who represented Buck in the proceedings.

II. Factual Allegations1

OnMay 22,1991,in responseto areportthatBuckhadabruiseunderherright eye,aPCA

employeevisitedBuck to conduct an investigation of possible abuse and/or neglect.  Buck denied

that shewasabusedor neglected.  Based on their investigation, however,  PCA concluded that

Schaffrenwasabusingand/orneglectingBuck.  On May 29, 1991 PCA arranged for a psychiatrist,

Dr. KennethRosenstein,to interviewBuck.Hefoundnoevidenceof abuseandreportedthatBuck

deniedallegationsof abuseand/orneglect,butconcludedthather“insight andjudgmentappear[ed]

grossly impaired.”

On August20, 1991Buck, who had a skin condition which caused her to bruise easily,

sufferedanaccidentalinjury to herface.  On August 21, 1991 Margaret McFate, a PCA protective

services investigator, met with Buckat herhomeandphotographedthe injuries.  Notwithstanding

Schaffren’sexplanation of the accidental cause of the injuries, McFate sought the permission of

BuckandSchaffrento placeBuckin anursinghome.  Both refused.  PCA then determined to seek
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acourtorderto placeBuck in anursinghomeandcontacteddefendantJudicareto representBuck.

Defendant Scherf was appointed to represent Buck.

PlaintiffsallegethatScherfthenconspiredwith PCAcounselVanKeekemto depriveBuck

of herliberty by securingBuck’s involuntarycommitmentto a nursing home without due process

of law andwithout theopportunityto retain counsel of her choosing.  On August 25, 1991 Scherf

met with Buck and Schaffren and advised them that PCA intended to petition for a court order to

placeBuck in a nursinghomeandthat shehadbeenassignedto representBuck.  Scherf did not

adviseBuck of herright to retaincounselor explainthatshedid not intendto opposeinvoluntary

commitment. 

OnAugust26,1991defendantVanKeekemfiled apetitionfor anemergencycourtorderfor

involuntarynursinghomeplacementallegingthatSchaffrenabused and neglected Buck and averring

thatshemightbeat imminentrisk of seriousphysicalharm.  The petition further alleged that Buck

wasmentallyincompetentto carefor herself or understand her condition and requested that the

Court issue an Order permitting PCA to remove Buck from her residence and place her in an

appropriatefacility.  PCA did not serve Buck or Schaffren with a copy of the petition or give either

advance notice of the date, time and place of its presentation.

The petition was immediately taken before Court of Common Pleas Judge Albert W.

Sheppard.  At the time the petition was presented, Scherf represented to the court that she, as counsel

to Buck,agreedto theentryof theOrder.  Both Van Keekem and Scherf knew at this time that Buck

hadnot authorizedtheentryof theorder against her, and they knew that their actionswould result

in Buck’s involuntarycommitment.  On August 26, 1991 Judge Sheppard signed an emergency

involuntaryinterventionorderasan uncontested matter in reliance on the representations in the



2 TheAct wasamendedin 1996andthesectionsrenumbered.  The Act is now numbered 35 P.S. §
10225.101-103and§ 10225.301-310.  When the Court refers to the Act in this Order the Court will be
referringto thepre-amendedAct andthepre-amendedsectionnumbers because those are the sections in
effect during the relevant time period.

3 TheOrderstatedthatBuckwasat imminentrisk of seriousphysicalharm,butduringahearingon
May 25, 1991 Judge Sheppardstated that he never made such a finding, and he entered the Order because
counsel represented that there was no dispute that Buck was at imminent risk.

4 6 Pa. Code § 15.72(d) reads:

Emergencyorderduration.  In the petition, the agency shall request an emergency order of
aspecificdurationwhichmaynotexceed72hoursfrom thetimetheorderis granted.  The
agencyshallrequestthecourtof commonpleastoholdahearingwhentheinitial emergency
orderexpiresto reviewtheneedfor anadditionalemergency order is not evidence of the
competency or incompetency of the older adults.
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petitionandof Scherfandpursuantto § 10 of theOlderAdults ProtectiveServicesAct, 35 P.S.§

10220.2  Because Scherf did not contest entry of the order, Judge Sheppard did not make a factual

findingbyclearandconvincingevidencethatBuckwasatimminentriskof deathorseriousphysical

harm as required by § 10.3

The Order authorizedentryinto theBuck residenceandnursing home placement of Buck,

appointedJudicare as counsel, and permitted appointed counsel access to Buck’s medical and

financialrecords.  The Order also set a hearing date of September 27, 1991, but did not contain any

durational limit.  Plaintiffs allege that Scherf and VanKeekem knowingly and intentionally failed

to comply with 6 Pa.Code§ 15.72(d)becausethey failed to “request an emergency order of a

specific duration which may not exceed 72 hours.”4

After theCourtenteredtheOrder,ScherfcontactedSchaffrenandinformedhim thatBuck

would beremovedfrom his careandplacedin a nursinghome.  Schaffren then contacted Buck’s

attorney,ConstanceW. Maier,to representBuck,andMaieradvisedSchaffrenthatheshouldretain

hisowncounsel.  Maier then contacted Scherf to advise her that she (Maier) represented Buck, but
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Scherfinsistedthat Maier hadno standingto representBuck becauseshe(Scherf)washer court

appointed counsel. 

OnSeptember6,1991representativesof PCA,ScherfandpoliceofficersappearedatBuck’s

home and removed her from her home despite her protests.  Scherf knew at this time that the

emergencyordershouldhaveexpiredbeforeSeptember6, 1991pursuantto 6 Pa.Code§ 15.72(d)

butmadenoeffort to preventBuck’sremoval.  PCA placed Buck in Ambler Rest Home and refused

to inform her family where it placed her.

On September11, 1991Maier filed a motion for reconsideration of the August 26, 1991

OrdercontendingthattheproceedingsviolatedBuck’sConstitutionalrights.  Also on September 11,

1991 JudgeSheppardpresidedover a conferencewhereVan Keekem and Scherf opposed the

recognitionof Maier as Buck’s counsel.  Also during this conference Scherf and Van Keekem

refused to disclose the location of Buck to the family until Judge Sheppard ordered themto do so.

On September18, 1991JudgeSheppardhelda hearing on themotionfor reconsideration

wherehe refusedto acknowledgeMaier as Buck’s attorney but permittedJamesDunleavyto

participateascounselfor thefamily.  Because Maier was not permitted to represent Buck, Judge

Sheppardneverheardor decidedBuck’s Constitutionalchallenge.  During this hearing Schaffren

testifiedthatheneverintentionallyinjuredhismother,butheacknowledgedthatshemayhavebeen

accidentallyinjured.  After September 18, 1991 Judge Sheppard held a number of evidentiary

hearingsandconferences in which medical reports and medical testimony were presented which

providedconflicting opinionsof  Buck’s mental competence.  No evidence was presented that

Schaffreneverintentionallyinjuredhismotheror thattheconditionsathomepresentedanimminent

risk of deathor seriousphysicalinjury.  Although Judge Sheppard never entered an order after
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August 26, 1991, PCA continued Buck’s placement at Ambler Rest Home.

Plaintiffsallegethatin thesubsequenthearingsdefendantSanfordPfeffer,whorepresented

PCA, acted in concert with Scherf and Van Keekem to intentionally delay and extend the

proceedingsbycontendingthathehadadditionalevidenceof abuseandneglect.  No such evidence

was ever produced.  During this same period Scherf continued to advocate for the continued

placement of Buck at Ambler Nursing Home.

As part of these subsequent hearings Schaffrenagreedto an examination by a psychiatrist,

Dr. Waxman,whofoundnomentalinfirmity butrecommendedcounselingto assisthim in dealing

with the pressuresof caringfor anincapacitatedolderadult.  Schaffren joined a caretaker support

group and went into counseling.

During a hearingon May 25, 1991JudgeSheppardstatedthathenevermadea finding of

abusebutbasedhisdecisiontoentertheemergencyorderontherepresentationsof VanKeekemand

Scherf.  Scherf concurred with this statement on the record.  Following the May 25, 1991 hearing,

counselfor thepartiesmetto attemptto arriveatmutuallyacceptableconditionsfor Buck’srelease.

Thesediscussionsreachedan impassewhen Pfeffer insisted that any voluntary resolution of the

matter include Buck’s commitment to pay the bill for the nursing home care.

OnAugust16,1992Buckretainedcurrentcounsel,SharonK. Wallis,torepresentherin  this

federalcivil rightsaction.PlaintiffsallegethatafterWallis notifiedScherfandPfefferof herintent

to file suit,Pfefferfiled apetitiononOctober9,1992with theOrphan’sCourtseekingtohaveBuck

declared totally incapacitated and appointment of a plenary guardian for her.  Plaintiffs allege that

thepetitionwasfiled in badfaith andin theattemptto delaytheproceedingsbeforeJudgeSheppard

and this civil rights action. 
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III. Procedural History

This actionwasfi led on November 16, 1992.  The Court placed it in suspense pending

resolution of thecompetencyproceeding and denied motions to dismiss without prejudice subject

to renewal on the existing papers when the action was removed from the civil suspense list.  

In thecompetencyproceeding,thepartiespresentedconsiderableexpertandfacttestimony.

On November2, 1994, Judge O’Brien entered a decree and opinion, finding that Buck wastotally

incapacitated and appointing Thomas J. Posatko as her guardian.  Appeal of this ruling was

dismissed on April 26, 1995.

OnFebruary1, 1995,in responseto aninquiry from thisCourt’sDeputyClerk,counselfor

PCAfiled astatusreportadvisingtheCourtof thestatecourtfinding.  By letter dated February 28,

1995counselfor theotherdefendantsreportedto theCourtthestatecourt’sappointmentof Posatko

asplaintiff’s guardian.  By letter dated October 15, 1996 this Court’s Deputy clerk requested a

secondstatusreport.  On October 24, 1996, counsel for defendants advised the Court that the

competency proceeding was final and the appeal had been dismissed.

By Order dated October,  31, 1996 this Courttransferredthis actionfrom civil suspense to

thecurrentdocketanddismissedthecasewithoutprejudicepursuanttocounsel’srepresentationand

the Court’s belief that plaintiffs had abandonedtheir claims.  Plaintiffs, however, moved for

reconsiderationof theOctober31,1996Orderindicatingadesireto continuetheactionandfurther

movedfor substitutionof Posatkofor Buck.  By Order dated March 24, 1997 the Court granted the

motion for reconsideration and the motion for substitution.  Defendants then filed an amended

motion to dismiss the complaint.

Posatko’s appointment as guardian pursuant to the state court order conferred on him the
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authorityto determinewhereBuckwouldreside,andhedecidedthatBuck’sbestinterestswouldbe

served by permitting her to live in her residence with Schaffren and a resident caretaker.

Consequently, the request for injunction relief (Count I) was moot and it was withdrawn.

During the pendency of this case Buck passed away and the Court granted plaintiffs’

unopposedmotionto substituteSchaffren,in hiscapacityasexecutorof herestate,for Buck.  Also

duringthependencyof thiscase,Buck’sothersonWilliam, originallyaplaintiff in thisaction,died.

TheCountsconcerninghim, CountsIX andXV, werewithdrawn.CountXII, whichpleadsaclaim

for fraud against the PCA and Judicare Defendants was also withdrawn.

IV. The Remaining Claims

CountsII andIII assertclaimsagainstPCAandtheSecretaryof Agingin hisofficial capacity

challengingtheconstitutionalityof § 10 of theOAPSA, 35 P.S. § 10220, and related sections on

their faceandasapplied.  OAPSA § 10 authorizes court ordered involuntary protective services

includingcommittingolderadultsto nursinghomesagainsttheir will.   Count IV alleges that the

practiceof the Secretaryof Aging in administering and funding involuntary protective services

throughthe Area Agencies on Aging violates the OAA.  Counts V through VII plead claims for

compensatoryandpunitivedamagesfor violationsof theConstitutionarisingoutof theinvoluntary

commitmentof Buckpursuantto §§1983and1985(3)againstPCAandits employees,Pfefferand

Keekem, (“PCA Defendants”), and against Judicare and its employee, Scherf (“Judicare

Defendants”).

The AmendedComplaintalsopleadsthe following causes of action under Pennsylvania

common law: Count X, against the PCA Defendants for unlawful restraint; Count XI against the
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JudicareDefendantsfor breachof fiduciarydutyandlegalmalpractice;CountXIII, againstthePCA

andJudicareDefendantsfor maliciousabuseof process;andCountsXIV andXV againstthePCA

and Judicare Defendants for intentional infliction of emotional injury. 

V. Standing

DefendantscontendthatneitherSchaffrennorBuck’sestate(theonly remainingplaintiffs)

have standing to pursue their declaratory and injunctive relief claims after Buck’s death.  Count II

of plaintiffs’ complaintseeksdeclaratoryrelief determiningthattheOAPSAis unconstitutionalon

its faceandasks the Court to restrain the Secretary of the Aging and PCA from acting under the

authorityof theOAPSA.  Count III seeks the same relief on behalf of Schaffren.  Count IV asserts

a claim on behalfof both plaintiffs for injunctive relief restraining the Secretary of Aging from

administering or fundinginvoluntaryprotective services through the area agencies on the grounds

that this conduct contravenes the OAA.

UnderArticle III, § 2 of theConstitution,thefederalcourtshavejurisdictionoveradispute

only if it a “case” or “controversy.”  One element of the case or controversy requirement is that

plaintiffs mustestablishstandingto sue.  “To meet the standing requirements of Article III, ‘[a]

plaintiff must allege personal injury fairly traceableto the defendant’s allegedly unlawful conduct

andlikely to be redressed by the requested relief.’”  Rainesv. Byrd, 117S.Ct.2312,2317(1997)

(quoting Allen v. Wright, 468 U.S. 737, 751 (1984)).  Plaintiffs have not met their burden of

establishinghowtherequesteddeclaratoryandinjunctiverelief soughtin CountsII, III andIV will

redresstheinjuriesallegedby Schaffrenor Buck’s estate.  Neither Schaffren nor Buck’s estate are

presentlysubjectto theAct or threatenedwith a reoccurrence of their alleged injuries and neither



5 In additiontoplaintiffs’ complaintandattachmentstheCourtreviewedtherelatedstatecourtorders
andvarious other attachments to the parties’ filings in deciding defendants’ motion todismisspursuantto
Rule 12(b)(1).
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plaintiff would benefit from declaratory or injunctive relief.  Counts II, III and IV are therefore

dismissed because plaintiffs lack standing.

VI. Subject Matter Jurisdiction

DefendantsnextcontendthattheCourtlackssubjectmatterjurisdictionoverthismatterand

they move to dismiss pursuantto Fed.R.Civ.P.12(b)(1).Theyarguethatplaintiffs arecollaterally

estoppedfrom assertingtheConstitutionalandcommon law tort claims, and that the Court lacks

jurisdiction pursuant to the Rooker-Feldmandoctrine.  They also contend that the Younger

abstentiondoctrine requires dismissal of the complaint pending resolution of state court proceedings,

andthatthePullmanabstentiondoctrinerequiresdismissalof thecomplaintpendingresolutionof

unsettled questions of state law. 

When a motion underRule 12 is based on more than one ground, the Court must first

considertheRule12(b)(1)challenge,In ReCorestatesTrustFeeLitigation, 837F. Supp.104,105

(E.D.Pa.1993),aff’d, 39F.3d61(3dCir. 1994),andplaintiffsbeartheburdenof persuasion.NMC

Homecare,Inc.v. Shalala, 970F.Supp377,382(M.D. Pa.1997).  Unlike under Rule 12(b)(6), when

thereis a factual questionaboutwhethera court hasjurisdiction, the Court may examine facts

outsidethepleadings.5 Robinsonv. Dalton, 107F.3d1018,1021(3dCir. 1997).  The Court is free

to weigh the evidenceto ensurethat it has the power to hear the caseand “no presumptive

truthfulnessattachesto plaintiff[s’] allegations.”Id. (quotingMortensenv. First Fed.Sav.& Loan

Ass’n, 549 F.2d 884, 891 (3d Cir. 1977)).
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A. Issue Preclusion and the Rooker-Feldman Doctrine

Because“theRooker-Feldmandoctrinehasacloseaffinity to theprinciplesembodiedin the

legalconcept[]of issue. . . preclusion,”FOCUSv. AlleghenyCourtof CommonPleas, 75F.3d834,

842(3d Cir. 1996)(citing Valenti v. Mitchell, 962F.2d288, 297 (3d Cir. 1992)), the Court will

addressdefendants’arguments under these two legal principles together.  The Rooker-Feldman

doctrineis basedonthestatutoryprovisionthatgrantstheSupremeCourtjurisdictionto reviewthe

decisionsof thehigheststatecourtsfor compliancewith theConstitution.Ernstv. Child andYouth

Servicesof ChesterCounty, 108F.3d486,491(3dCir. 1997).  The doctrine prohibits lower federal

courtsfrom exercising“subjectmatterjurisdiction to . . . evaluateconstitutional claims that are

inextricablyintertwinedwith thestatecourt’s[decision]in ajudicialproceeding.”  FOCUS, 75 F.3d

at 840 (quoting Blake v. Papadakos, 953 F.2d 68, 71 (3d Cir. 1992)).

Defendantscontendthat the Rooker-Feldmandoctrineprecludesthis Court from hearing

plaintiffs’ § 1983claimsbecauseto do sowould require the Court to determine whether the state

courtscorrectlyfoundthatBuck wasincapacitated and ordered her  removal from her home.  As

interpretedby theCourtof Appeals,however, the Rooker-Feldmandoctrineonly barsthefederal

proceeding“whenin orderto granttherelief sought,thefederalcourtmustdeterminethatthestate

court judgmentwas erroneouslyenteredor must take action that would renderthat judgment

ineffectual.”  Ernst, 108 F.3d at 491; FOCUS, 75 F.3d at 840.

In Ernsta grandmotherwho wasthesole guardian of her granddaughter brought a § 1983

actionagainstachild welfaredepartmentandvariousotherindividualsarisingfrom thetakingand

retainingcustodyof hergranddaughterthroughdependencyproceedings.  The suit was brought after

the statecourts orderedthe granddaughterreturnedto the grandmother’s custody and sought
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damagesonly.  The grandmother alleged that the defendants violated her right to substantive due

processby making recommendations to the state court out of malice or personal bias.  The Court

heldthattheRooker-Feldmandoctrinedidnotprecludethedistrictcourtfromdecidingthoseclaims

becausea ruling in plaintiff’s favor “would not haverequiredthecourtto find that the state court

judgmentsmade on the basis of those recommendation were erroneous,” and because “Ernst’s

substantive due process claims were never decided by the state court.”  Ernst, 108 F.3d 491-92.

Similarly, in FOCUS a citizen’s advocacygroup brought a § 1983 action againstthe

Pennsylvania Court of Common Pleas to challenge the constitutionality of gag orders issued in a

state custody proceeding.  The Court of Appeals reversed the district court’s holding that it lacked

subjectmatterjurisdictionbecauseof theRooker-Feldmandoctrine.  The state court refused to hear

FOCUS’ constitutionalchallengeand therefore never determined whether its gag order was

constitutional.  Thus, the district courtwasnot requiredto decidewhetherthestate court decision

was wrong and the Rooker-Feldman doctrine did not apply.  FOCUS, 75 F.3d at 841.

TheRooker-Feldmandoctrinedoesnotapplyto plaintiffs’ claimsfor thesamereasonsthat

it didnotapplyin ErnstandFOCUS.  The plaintiffs’ only remaining claims seek monetary damages.

Therefore,anyruling in plaintiffs’ favor will not interferewith anystatecourtorder or require a

ruling that thestatecourt judgmentwasin error.  Also, just as in Ernst, the state court here never

ruled on the constitutionality of the defendants’ actions.

Forsimilarreasonsissuepreclusionalsodoesnotbarplaintiffs’ case.  The doctrine of issue

preclusionmandatesthat “once a court decidesan issueof fact or law that is necessary to its

judgment,thatdecisionprecludesrelitigationof thesameissuein adifferentcauseof actionbetween

the sameparties.” Kremer v. Chemical ConstructionCorp., 456 U.S. 461, 467 n.6 (1982).
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Defendants contend that plaintiffs’ constitutional and common law tort claims are foreclosed because

they presentfactual and legal issuesresolvedby JudgeSheppardin the protective services

proceeding.  Specifically, defendants contend that Judge Sheppard found by clear and convincing

evidencethat Buck was in imminent risk of harm and that the defendants’ actions were

constitutional. 

“[A] prior determinationof a legal issueis conclusive in a subsequent action between the

parties. . . when(1) theissueis actuallylitigated;(2) theissuewasdeterminedby avalid andfinal

judgment;and(3) thedeterminationwas essentialto thejudgment.” O’Leary v. Liberty Mut. Life

Ins.Co., 923F.2d1062,1065-66(3d Cir. 1991).Theconstitutionalityof defendants’ actions was

not “litigated” for thepurposesof issuepreclusionbecausethestatecourtneverdecided whether

defendants’actionscompliedwith plaintiffs’ constitutionalrights.  In addition, Judge Sheppard

statedduringtheMay25,1991hearingthathenevermadeadeterminationbyclearandconvincing

evidencethatBuckwasin imminentdangerof harm.  Accordingly, this Court is not precluded from

hearingplaintiffs’ § 1983claims. SeeErnst, 108 F.3d at 492 n.4 (the statecourt which denied

plaintiff custodyof hergranddaughterneverdecidedwhetherdefendants’actionsviolatedplaintiff’s

substantive due process rights and therefore the district court was not precludedfrom entertaining

plaintiff’s § 1983 claim).

B. Younger Abstention Doctrine

DefendantsnextcontendthatthisCourtlacks jurisdiction because proceeding with this action

would interfere with ongoing state judicial proceedings which afford plaintiffs an adequate

opportunityto raisefederalclaims. SeeYoungerv. Harris, 401U.S.37(1971).  Under Younger, a
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federalcourt may not adjudicate a constitutional claim until after exhaustion of state appellate

remedieswhen a three-prongtest for abstentionis met: (1) there are ongoing judicial state

proceedingsinvolving plaintiffs; (2) thestateproceedingsimplicate important state interests; and

(3) thestateproceedingsaffordanadequateopportunityto raisefederalclaims.Schallv. Joyce, 885

F.2d101,106,110(3dCir. 1989)(citationsomitted).  The first requirement of Youngerabstention

is not met here becausethe deathof Buck arrestedany ongoingstateproceedingsother than

collateralmatterssuchaswho is responsiblefor paying nursing homeservicesrenderedto Buck ,

Maier’sclaimfor attorneyfeesandPosatko’sclaimfor guardiancommissions.  This federal action

will not interfere with these collateral matters and therefore abstention is improper.

C. Pullman Abstention Doctrine

UnderthePullmanabstentiondoctrine,afederalcourtmustabstainfromdecidingaquestion

of federalconstitutionallawwhenthereis anunsettledquestionof statelaw,theresolutionof which

may obviatethe needto decidea constitutionalissue.  As a matter of law, Pullman abstention

requires the following circumstances:

(1) uncertainissuesof statelaw underlyingthefederalconstitutionalclaim;(2) state
law issues subject to state court interpretation that could obviate the need the need
toadjudicateorsubstantially narrow the scope of the federal constitutional claim; and
(3) an erroneousconstructionof state law by the federal court would disrupt
important state policies.

Presbyteryof New Jerseyv. Whitman, 99 F.3d 101, 106 (3d Cir. 1996).  Defendants contend that

this case presents a “classic”situationfor Pullmanabstentionbecausewhatconstitutes“clear and

convincing evidence” under the OAPSA’s emergency involuntary intervention procedure is

unsettled.  Plaintiffs argue convincingly that the state issue is not unsettled and defendants do not

adequately explain how resolution of the state law issue would substantially narrow the scope of
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plaintiffs’ claims.  The Court need not reach these issues, however, because even if defendants met

theirburdenof establishingtheotherelementsof thePullmanabstentiondoctrine,theCourtwould

notuseitsdiscretiontoabstainbecauseof thedelaythatwouldresult.SeePresbyteryof NewJersey,

99 F.3d at 106 (If elementsof Pullman abstention are met court should make discretionary

determinationasto whetherabstentionis appropriate).  The Court therefore concludes that this is

an inappropriatecasefor a Pullmanabstention,and that it hassubjectmatter jurisdiction over

plaintiffs’ remaining claims.

VII. Sections 1983 and 1985 Damages Claims

Plaintiffs seek both compensatoryand punitive damagesunder §§ 1983 and 1985.

Defendants move to dismiss these Counts pursuant to Fed.R.Civ.P. 12(b)(6) for failure to state a

claim on whichrelief canbegranted.  In deciding defendants’ motion to dismiss the Court accepts

astrueall well-pleadedallegationsin thecomplaintandconstruesthemin thelight mostfavorable

to plaintiffs. TheCourtmaygrantdefendants’motiononly if it concludesthatno relief couldbe

granted under any set of facts that could beprovedconsistentwith the allegations.  Jordan v. Fox,

Rothchild, O’Brien & Frankel, 20 F.3d 1250, 1261 (3d Cir. 1994).

A. Color of State Law

Tomaintainaclaimunder§1983,plaintiffsmustallegeadeprivationof someconstitutional

right or federalstatutoryright by personsacting undercolor of statelaw. 42 U.S.C. § 1983.

Defendantscontendthat plaintiffs’ § 1983andclaimsmustbe dismissed because they acted as

private actors and not under color of state law.
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TheCourtof Appealsrecentlyadmonishedagainstattemptingto “navigate‘the legalmorass

of the ever evolving stateaction doctrine,’” on a motion to dismissbecausethe inadequacyof

“undevelopedrecordmakesapplicationof . . . thecaselawdifficult.” Lakev. Arnold, 112F.3d682,

689(3d Cir. 1997)(quotingEatonv. Grubbs, 329F.2d710(4th Cir. 1964)).  While it appears that

plaintiffs may havedifficulty establishingthe color of statelaw elementof their § 1983 action,

especiallyasto theJudicaredefendants,dismissal on this ground at this stage of the litigation is

inappropriate.

B. Immunity

BoththePCAandtheJudicaredefendantsnextcontendthattheyareimmunefromplaintiffs’

claims under both federal and state law.

1. Absolute Immunity - PCA Individual Defendants

RelyingontheCourtof Appeals’decisionin Ernstv. Child andYouthServicesof Chester

County, 108F.3d486,491(3dCir. 1997),thePCAindividualdefendants,PfefferandVanKeekem,

contendthattheyareabsolutelyimmunefrom asuit for damages.  They argue that their situation is

analogousto that of prosecutors,who enjoy absolute immunity.  In Ernst, asdiscussedabove,a

grandmotherwho was the guardian of her granddaughter sued the child welfare department,

departmentcaseworkers, and a department attorney pursuant to § 1983, contending that the

department’sassertionof custodyof her granddaughter violated her and her granddaughter’s

constitutionalrights.   Analogizing to prosecutorial immunity, the Court of Appeals held that the

caseworkersandtheattorneyfor thechild welfaredepartmentwereabsolutelyimmunefrom asuit
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for damages.  Ernst, 108 F.3d at 498, 504.

The caseworkersand the attorneywho prosecutedthe dependency proceeding in Ernst

investigatedaccusationsof abuse,filed a petition seeking placement of the granddaughter in a

psychiatric institution for evaluation, represented the department at a dependency hearing, and waged

an intenselegal battle over the dependency status and custody of the granddaughter.  The

caseworkersandtheattorneyalsosoughtandobtainedrestrictionsonthegrandmother’svisitswith

hergranddaughterandarguedagainstplacementof thegranddaughterin thegrandmother’scustody.

Lookingto thefunctionsof prosecutorsandtherationalefor providingimmunity, theCourtfound

that the child welfare department and the department attorney were absolutely immune because:

(1) thefunctionsperformedby the[child welfaredepartment caseworkers and the
department attorney] in dependency hearings [were] closely analogous to the
functionsperformedby prosecutorsin criminal proceedings;(2) the public policy
considerationsthat countenanceimmunity for prosecutorsareapplicable to child
welfare workers performing thesefunctions; and (3) dependency proceedings
incorporateimportantsafeguardsthatprotectcitizensfrom unconstitutionalactions
by child welfare workers.

Id. At 495.

In this case, plaintiffs allege that Pfeffer and Van Keekem represented PCA in petitioning

for theinvoluntarycommitmentof Buck,filed apetitionfor emergencynursinghomeplacementof

Buck,opposedBuck’ motionfor reconsiderationof theordercommittingBuckto anursinghome,

andrepresentedthePCA in a numberof otherevidentiaryhearingsand conferences.  It is evident

from the abovecomparisonof thesefunctionsto those performed by the caseworkers and the

departmentattorneyin Ernstthatthefactionsarevirtually identical.  If Pfeffer and Van Keekem were

employees of a government agency, as were the caseworkers and the attorney in Ernst, theCourt

would have no difficulty concluding that they were entitled to absolute immunity.
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Theissuewhicharisesin thiscaseanddid notarisein Ernst, however,is whetheremployees

of aprivateentity,ratherthanagovernmententity,performingsimilar functionsto aprosectorare

entitledto absoluteimmunity.  The case law suggests that emphasis should be on the function of the

employeeratherthantheemployingentityin determiningwhetherto applyabsoluteimmunity.  For

example,absolutejudicial immunityhasbeen“extendednotonlytopublicofficials,butalsoprivate

citizens(in particulararbitratorsandjurors);thetouchstonefor its applicabilitywasperformanceof

thefunctionof resolvingdisputes.”Antionev. Byers& Anderson,Inc., 508U.S.426,434(1993)

(citationomitted). SeealsoGardnerv. Parson, 875F.2d131,146(3dCir. 1989)(grantingabsolute

immunitytoguardian ad litem); Simonsv.Bellinger,643F.2d774(D.C.Cir.1980)(court-appointed

committeethatmonitoredunauthorized practice of law afforded absolute immunity); Schinnerv.

Strathmann, 711 F. Supp.1143(D.D.C. 1989)(psychiatristappointedto determinedefendant’s

competency to stand trialaffordedabsoluteimmunity).  Absolute immunity also has been granted

toemployeesof privateentitiesperformingprosecutorialduties,suchasmembersof barassociation

disciplinarycommittees,Slavinv. Curry, 574F.2d779(5thCir. 1979),anddisciplinaryofficersof

theNationalAssociationof SecuritiesDealers,AustinMun.Securities,Inc.v. NASD, 757F.2d676,

688(5th Cir. 1985).  The Court therefore concludes that Pfeffer and Van Keekem’s employment

with a private entity does not preclude application of absolute immunity, and that the two PCA

attorneysareentitledtoabsoluteimmunity. SeeThomasonv. SCANVolunteerServs.,Inc., 85F.3d

1365,1373(8th Cir. 1996) (holding that attorney for not-for-profit corporation authorized under

Arkansaslaw to investigateallegationsof suspectedchild abuseandto seekprotectivecustodywas

entitled to absolute immunity).

Affording thePCAattorneysabsoluteimmunitydoesnotendtheinquirybecausethescope
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of theabsoluteimmunity is limited to thoseactsthatare“in connectionwith theformulationand

presentationof recommendationsto thestatecourt regardingdependencystatusanddisposition.”

Ernst, 108 F.3d at 497.  The majority of plaintiffs’ allegations against the PCA attorneys concern

theirdealingswith thestatecourtsand theirallegedconspiracywith Scherf.  These allegations are

clearlywithin thescopeof theabsoluteimmunity and are dismissed.  Plaintiffs,however,contend

that the immunity would not include defendants’ role in retaining custody of Buck after the

emergencyordershouldhaveexpired.See6 Pa.Code 15.72(d) (limiting duration of petition for

emergencyorder to no more than 72 hours).  The complaint, however, does not include any

allegationsthat the PCA attorneysperformedany duties other than petitioning the court for

involuntaryinterventionandadvocatingonbehalfof thePCA.  These acts alleged in the complaint

were well within the scopeof their immunity becausethey are “analogous to a prosecutor’s

preparation for and initiation and presentationof a criminal prosecution.”Ernst, 108F.2dat 497.

Counts V, VI and VIII are therefore dismissed as Van Keekem and Pfeffer.

2. Immunity of Mary A. Scherf

DefendantScherfcontendsthatsheis entitled to quasi-judicial immunity becauseshewas

appointedbytheCourt.  In support of her position Scherf cites Gardnerv. Parson, 874F.2d131(3d

Cir. 1989)wheretheCourtof Appealsgrantedabsoluteimmunitytoaguardianadlitemwhenacting

asanintegralpartof thejudicial processsuchas“testifying in court,prosecutingcustodyor neglect

petitionsandmakingreportsandrecommendationsto thecourt.”  874 F.2d at 146.  Scherf, however,

wasnotactingasaguardianfor Buck.  The court appointed her to represent Buck’s interests in the

custody and competency proceedings, and while she did make recommendations to the court, she
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did not testify or prosecute the custody proceeding.

Rather, Scherf’s role was similarto that of appointed defense counsel in criminal cases; in

bothsituationsthestateappointsandpayattorneystorepresentclientsin proceedingsbroughtbythe

state.  In Towerv. Glover, 467U.S.914(1984),theSupremeCourtheldthatstatepublicdefenders

werenot immunefrom a § 1983suit alleginga conspiracywith thestateto violatetheplaintiff’s

constitutional rights.  467 U.S. at 922-23.  In view of this holding and the similarity of Scherf’s

positionto thatof thepublicdefenderin Tower, theCourtcannotagreewith Scherf’scontentionthat

she is immune at this stage of the litigation.  

3. Immunity of PCA and Judicare

PCAandJudicarecontendthatasentitiestheyareimmunefromsuitunderthesametheories

of prosecutorialand quasi-judicial immunity sought by their employees.  These immunities,

however, are personal affirmative defenses available to individuals sued in their individual capacities

andarenot availableto employingentities. Kentuckyv. Graham, 473 U.S. 159,166-67 (1985)

(“[A]n official in a personal-capacity action, may, depending on his position, be able to assert

personal immunity defenses . . . .  The only immunities that can be claimed in an official-capacity

actionareforms of sovereignimmunity.” ) Defendants neither contend that they are entitled to

sovereignimmunity,nor refertheCourtto acaseapplyingimmunityto anorganizationor agency.

TheCourt’sown researchrevealsno instancewhereacourthasgrantedanyimmunity,otherthan

sovereignimmunity,to anemployingentity.  The Court therefore concludes that Judicare and PCA

are not entitled to immunity.
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4. Immunity from State Law Claims

ThePCAandJudicaredefendantscontendthattheOAPSAimmunityprovisionsrequirethe

dismissal of plaintiffs’ state law claims.  Section § 10218 provides that:

In theabsence of willful misconduct or gross negligence, the agency, the director,
employeesof theagency,protectiveserviceworkersor employeesof thedepartment
shall not be civilly or criminally liable for any decision or action or resulting
consequenceof decisionsor action when acting under and according to the
provisions of this chapter.

ThePCAdefendantsalsocontendthatthePennsylvaniaTort ClaimsAct, 42Pa.C.S.A.§ 8541et.

seq., provides immunity to PCA and its employees acting within the scope of their duties.

Plaintiffs’ allegethatthedefendants’actionamountedto willful misconductanddefendants

concedethatboththeOAPSAandtheTort ClaimsAct provideno immunityfor suchmisconduct.

Thedefendants,however,contendthat to survivea motionto dismiss plaintiffs must allege facts

describingexplicit manifestationsof maliciousintent.  In support of this proposition defendants cite

Fanningv. MontgomeryCty. ChildrenandYouth Servs., 702F. Supp.1184(E.D. Pa.1988).  The

FanningCourt,however,heldthatbareallegationsthatasocialworkeractedmaliciouslyin refusing

to allow thechild to contactherparentsafter a social services agency removed the child from the

parents’custodyandtherebydeprivedparentsof substantivedueprocessweresufficientto survive

a motionto dismiss.  801 F. Supp. at 1191.  Defendants do not explain how this holding furthers

their position that plaintiffs inadequatelypleadedmaliciousintent, andthis Court interpretsthe

holding to supportplaintiffs’ contention that their allegations of willful misconduct preclude

application of immunity.  Defendants do not refer the Court to any other cases in support of their

position, and the Court’s research reveals none.  TheCourtthereforeconcludesthat the immunity

provision of the OAPSA does not provide a basis for dismissal.
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C. Liability Pursuant to 42 U.S.C. § 1985(3)

In CountVI, plaintiffs allegethat the PCA and Judicare Defendants violated 42 U.S.C. §

1983byconspiringto depriveBuckof herconstitutionallyprotectedrightsonthebasisof herstatus

as a functionally dependent adult.   To state a claim pursuant to § 1985(3) plaintiff must allege:

(1) a conspiracy;(2) motivatedby a racial or classbaseddiscriminatoryanimus
designedto deprive, directly or indirectly, any person or class of persons the equal
protectionof thelaws;(3) an act in furtherance of the conspiracy; and (4) aninjury
to personor propertyor thedeprivationof anyright or privilege of a citizen of the
United States. 

Lake v. Arnold, 112 F.2d 682, 685 (3d Cir. 1997) (citation omitted).  Defendants contend that I

should dismiss this count because Buck is not a member of a protected class.

In supportof theircontentionthat“functionallydependentolderadults”areaprotectedclass

under § 1985(3), plaintiffs’ cite Lakev. Arnold, 112F.2d682(3d Cir. 1997)wheretheCourtof

Appealsheldthat individuals with mental retardation are a class entitled to § 1985(3) protection.

TheCourtstatedthat“the scopeof section1985(3)is not fixed as of any given point of time, but

mustbesubjectto reinterpretationastimesandcircumstancesrequire.” Id.At 687.While theCourt

notedthatnopreciseparametersdefinetheboundariesof aclassprotectedby§ 1985(3),it reliedon

a Congressional finding in enacting the Americans With Disabilities Act that:

[I]ndividualswith disabilities are discrete and insular minorities who have been faced
with restrictionsand limitations, subjectedto a history of purposefulunequal
treatment, and relegated to a position of political powerlessness.

Id. at687-88(quoting42U.S.C.§ 12101(a)(7)).   The Court then held that “we cannot conclude, in

light of thesestatementsby Congressandresearchcompiledby academicians,that [people with]

mental[] retard[ation] are excluded from section 1985(3) protection.”  Id. At 688.

PlaintiffsdonotallegethatBuckwasmentallyretarded.  Rather, they allege that she has been
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unableto carefor herselfaftershesuffereda strokein 1986thatcaused paralysis of herright side

andalossof shorttermmemory,andcontendthattheCourtof Appeals’analysisapplieswith equal

forceto functionallyimpairedolderadultslike Buck.  The Court does not agree.  The underpinning

of the Court of Appeals’ decision in Lake was a congressionalfinding that individuals with

disabilitieswere“subjectedto ahistoryof purposefulunequaltreatment,andrelegatedto aposition

of political powerlessness.”  No such finding exists for individuals who, later in life, suffer strokes

resultingin partialparalysisandsomementalimpairment,andtheCourtdeclinesto createsucha

substantialnewclassof individualsprotectedby§1985(3)absentsuchauthoritativeevidenceasthe

Court of Appeals relied on in Lake.  Count VI is therefore dismissed.

VIII.  State Law Causes of Action

PlaintiffsassertsThefollowing statelawcausesof actionagainstthedefendantsfor unlawful

restraint,for breachof fiduciarydutyandlegalmalpractice,for maliciousabuseof process,andfor

intentionalinfliction of emotionalinjury.  Defendants seek dismissal of all of these claims.  After

reviewof parties’filings andtherelevantstatelaw,however,theCourtconcludesthatthebasesfor

dismissal argued by defendants are unavailing and that dismissal is improper at this stage.  



IN THE UNITES STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD SCHAFFREN, in his capacity : CIVIL ACTION
as Executor of the Estate of MARY:
BUCK, et al. :

:
v. :

:
PHILADELPHIA CORPORATION FOR :

AGING, et al. : No. 92-5858

O R D E R

AND NOW this        day of November, 1997 upon consideration of defendants’ motions to

dismiss and the parties’ filings related thereto, it is hereby ORDERED that:

1. Defendants’ motions to dismiss Counts I, II, III, IV, VI,VII, IX and XII are GRANTED

and those counts are DISMISSED;

2. Count XV is DISMISSED as to plaintiff William Schaffren;

3. Counts V and VIII are DISMISSED at to defendants Van Keekem and Pfeffer; and

4. Defendants’ motions to dismiss the remaining Counts are DENIED.

THOMAS N. O’NEILL, JR.         J.


